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OT3hIB
BeAYuefi opraHn3allun - (DIBOy BIrO <<Bo.nrorpaAcxnfi rocyAapcreeHHrrfi
yHrBepcrrer>) o AHcceprallrr XacaHrunHofi PeruHur lafiQy.noBHbr
<<Cyulnocrb [r 3HaqeHI{e Bo3MelrreHnfl BpeAa rrorepneBrueMy rrp' rrp' HflTtrtr
[poUeccyaJrbHblx peueutlft IIo yroJroBHbIM AeJraM>>, rpeAcraB.neHHofi Ha
COHCKAHUE YUCHOfi CTEIIEHI{ KAHAHAATA IOPITAIqECKHX HAYK TIO
crrerlHaJrbHocrrr 12.00.09 - yroJroBHrrfi npoqecc.

Arcrya.rruHocrb reMbr He Bbr3brBaer coMHeHHfi n onpeAerflercq pflAoM

Qarcropon. O6ecne'{eHue eQQerrnnHofi 3arrlrarbr Bcero KoMrJreKca rrpaB

rIorepneBIIIHX or npecryrlneuui| B ToM r{I4cne v ux r,rMyrrlecrBeHHbrx [rHTepecoB,

He rlepecraer 6rrrr axryalruofi upo6reuofi. 3ro cBr3aHo c reM. r{To

o6slzHreNarte He crpeMf,Tcs B 6omuruHcrne cnyqaeB Bo3Merrlarb yrlep6

IIOTepneBIXeMy B AOCyAeOHOM TIpOU3BOACTBe, OTqaCTLT r{ noToMy, qro Bo3Hr4Karor

crlopbl o ero xapaKrepe H pa3Mepe. ParperreHue xe B npr4roBope Borrpoca o

Bo3MerrIeHHH yrqep6a rroreprreBrrreMy raKlre ocraercr oqeHb rracro

HeI,IcnoJIHeHHbIM. OgHofi u3 npuquH TaKoro rroJroxeHr{r rBrrflercfl

HeAOCTaTOqHOCTb nOOUpI{TeJrbHbrX rrpaBoBblx r4HCTpyMeHTOB, KOTOpbre

Morr4BtrpoBaJrpr o6nuHxeuoro, rIoAcyAI,IMoro ocyxAeHHoro cBoeBpeMeHHo

orBerrarb rro cBoHM fpaxAaHcKo-rlpaBoBblM obxsarerbcrBaM, Bo3HIzKaIourI4M

BCIeACTB Ve np|||IlI,.H eHI4t IIp e CTy nne H I{ eM Bp eAa noTep II e BIuI4M.

Heltrsg cKa3aTb, TITo BoBce HeT TAKI,IX IOOUIPHTCJIIHIIX I{HCTPYMEHTOB.

3axouo4arelr B nocneAHee BpeMq B 3ToM HanpaBneHI4I4 rlpeAnpllHf,n
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onpeAeJIeHHbIe norrbITKI4, o rIeM CBzAereJrbcrByror, HoBeJrJrhr, BHeceHHbre B yK
P@ @e4epanbHblM 3aKoHoM or 28.12.2013 N 432-@3 (O BHeceHr4r.r u:Naenenufr s

orAeJIbHbIe 3aKoHoAareJIbHbIe aKTbr Poccuficxofi @e4epaqura B rlenrx

coBepIxeHcTBOBaHI4fl npAB rloTeprreBrur4x B yfonoBHoM cyAo[potr3BoAcrBe)).

Cym orrrx HoBeJrJr 3aKJrroqaercs B rrpr{MeHeHur4 pe3epBa yronoBHo-

npaBoBoro nos4eftcrBvrfl Ha noBeAeHlle ycnoBHo ocyxAeHHofo c rlenbro no6y4urr

ero B Ter{eHze onpeAeneHHoro eMy H3Harr€urbHo r4crrbrrareJrbHoro cpoKa (a raxNe

r4 rrpoAneuuoro) Bo3Mecrrrrr yu1ep6, IIpurrr4Henurrfi [orepneBrrreMy.

O4uaro, HeJIb3t He orMerl{Tb ro, rITo 3Tr4 noJIo)KeHI{t yfonoBHofo 3aKoHa

(nanpzrraeP, Y.'1. 1,2 u 2.1 cr.74 yK P<D) ue o6ecueqzBaror paBeHcrBa cpe1r4

rIorepleBIIrHX, rIocKoJIbKy He Bce npuBneKaeMbre K yronoBnofi ornercrBeHHocrq

nuqa ocyxAalorct ycnoBno. Kpoue roro, Lr cpe4kr ycnoBHo ocy)KAeHHbrx He Bce

nr4l\a Moryr I4Merb I4MyIIIecrBo vuru sapa6orrn, Koropoe MorJrH 611 6urr
t4 crro Jr b3 o BaHbr An.{ coxp alteHufl. y cn o BHof o HaKa3aHvrfl .

OtsocureJlbHo yronoBHo-[poqeccyanbHbrx r4HcrpyMeHToB nooulpeHr.r.rr

o6suHreN,roro K Bo3MeIrIeHI,rrc yrqep6a, MoxHo orMerurb, To oHr4o KoHeqHo,

cyulecrByror. coucrarelr paccMorpen vx, o6pnconan qenyrc cncreMy

lpoqeccy€ulbHblx perueuufi, nopoxAaloqvx npaBoBbre rrocJreAcrBhrfl B cBfl3hr c

ITo3I,ITLIBHbIM IIocrKpI4MI4HanbHbIM rroBeAeHraeNr o6skrHreMoro, Bbrpax{aeMoro, B

ToM qLrcre, vr B Br4Ae Bo3MerrIeHVfl, Bpe4a noreprreBrxeMy (crp.I02 -ll7).

Ho, necuorpr Ha 3To, cyMMbr He Bo3MeIqeHHoro yruep6a, npr4rrr4HeHHoro

npecrynneHr4eM, pacryr r43 roAa B roA, .rro y6e4r,ITeJIbHo npor4nnrocrpr4poBaHo B

ilpeAcraBreHsofi Al4cceprauuu (crp.5)

Bnolue orreBr.rAHo, rrro ecrb uorpe6uocrr B nupa6orxe HoBbIX vr

yHr.rBepcaJrbHbrx yzoJtoqHo-npoqeccyutbHblx uHcmpyMeHmos, rlo3Bonf,rcql4x

peruarb Borrpoc o Bo3MeqeHnvr yruep6a, B ToM rlrlcJre, H Borlpocbl o ero pa3Mepe,

n 4ocy4e6HoM rlpon3BoAcrBe.

I4uenHo B oroM, KaK Blag'r4Tcfl, vr cocrol,IT Ilenb npeAcraBJleHHoro

Ar4cceprarlr4oHHoro r4ccneAoBaHvrfl. P.f. Xacauuuuoft. Cne4yer orMerl4Tb, tITo
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cor.IcKareJrb BrroJrHe o6ocnonanHo pa3perxeHue rrocraBJreHHbrx npoOnena

yB.fifl3blBaer c npo6lenaofi orrpeAeneHufl, Alrfl, HHX rrpaBope€urr43arlr4oHHoro cnoco6a,

xoropufi He Mo)Ker 6urr He cBt3aH c orrpeAeJreHHbrM Br4AoM rrpoqeccy€urbHoro

perueHr4f,.

ltx pazperueHur yKa3aHHbrx upo6reu, 6e:ycronHo, 3Halrr,rMbrx, KaK B

TeOpeTI4rIeCKOM, TaK U B 3aKOHOAaTeJIbHOM aCIIeKTaX, COI4CKaTeJIb LICIOnb3OB€LII

opkIrl4H€lJlruufi Mex{orpaclenofi [oAXoA (ero uonrrHo, TaK KaK peqb zAer o6

o6sgarelrcrBax BcneAcrBkre ilpurryr:aeHkrfl npe4a), a raKxe I{cxoAr4n vB u1er4

KoMIIpoMLIccHbIx rpolleAyp.

Tar, n naparpa@e 2.r <llpoqeccyanbHbre perxeHr,rr H vrx 3Har{eHue rpu

Bo3MeIrIeHHI{ BpeAa noreprleBrrreMy. O6ocHosaHue r41evr o SopuupoBaHLrvr

KOMIeHCaIIUOHHO|O yf0noBHo-npoqeCcyanbHofo AofoBopa) cor4cKaTeJrb, HapflAy

c [poqeccy€ulbHblMl4 peuleHLr.sMr4, yqrzTbrBarcrrlr4Mr,r B ceoefi ocHoBe

corJlacoBaHHble IIo3I4IITIH norepneBruero u o5suugeMoro o Bo3MerqeHHLr BpeAa

[pLI pa3peIIreHrII{ yfonoBHo-rrpaBoBoro xouSruzKTa, r43Jraraer cBor4 cyxAeHnr o

rprrpoAe pr 3HaqeHr4e yronoBHo-npoqeccyanbHofo AofoBopa. (ctp. 102 -l17).

B apnarunHo crb o6 o cuosaHl,rf, yqera Bo3MerrI eHkrs, Bp eAa KaK cMrrrraro Iqef o

o6cro.sreJlbcrBa rIpI4 Ha3HarreHr{r,r HaKa3aHufl. AonxHa 6nm 3aMeHeHa Ha

orrTr{M€LIIbHyro MoAeJrb B3al{MocBf,3rr cyrrlHocTr{ r{ 3HarreHkr{ Bo3MeuleHr,rr BpeAa H

o 6 o cHonaHI4 e Ha3 Har{eH Horo cyroM HaKa3aHlafl.

3aclyNunaer o4o6penux xoruurexcnrrfi xapaKTep rlpeAcraBJIeHHoro

I4CCIeAOBaIJI/.fl B3apIMOCBt3rI CyITIHOCTLT n 3HarIeHHt BO3MeUIeHI'Iq BpeAa

rroTeprreBrxeMy rro yfonoBHoMy Aeny npu npllHflTkrv npoqeccyiulbHofo pelxeHl4f,

c rotrKr4 3peHr4{ Mexorpaclenofi, 3aKoHoAarelrsofi I4 rlpaBonpl4MeHl4Telruofi

uoAerefi (crp.8).

.{raccepraqnr orBerraer rp e6on aHnsv' Hayv n o fi H o B Ir3 H bI, 3aKJlloqaroqefi cs

B TOM, rrTO Ha rvrOnOrpa6uqecKoM ypOBHe Ha oCHOBe I{CTOpI4Ko-IIpaBoBoro aH€UII{3a

HcrorrH[KoB oreqecrBeHHofo npaBa, sapy6exnoro yronoBHo-upoqeccyanbHoro

3aKoHoAareJrbcrBa, r{ccJreAoBaHhrfl MexAyHapoAHbIX u eBpoleficrux craHAaproB
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npaB qeJIOBeKa, MeXAyHapOAHbIX AOrOBopoB o npaBoBofi froMorrlr4, c freToM

TeoperLIt{ecKl4x v rlpaBonpl4MeHr.rreirbHblx npooJleM BoccraHoBJreHr,rr npaB

noTepIIeBIIIeMy, npeAcTaBJIeH KOMTIJIeKCHbTfi aHaJI:/l3 CyrrIHOCTr4 Vr 3HarreHr4rr

Bo3MeqeHI,I{ BpeAa norepneBrxeMy rrpu npvrHflTnkr o6ocnosaHHbrx

npoqeccy€urbHblx peurennfi tro yronoBHbrM AenaM.

flo:uun-a aBTopa cso6oAna or Hay{HbIX rxraMrroB, oHa AeMoHcrpr{pyer

HC3ABI4CI4MOCTb II OObEKTI4BHOCTb CyxAeHr4r4.

,.{uccepraqm XacaHruuHofi P.I. upe4craBJrrer co6ofi caMocrorreJrbHoe,

KoMuJreKcHoe riccneAoBaHvre upo6reu Bo3MeIueHI,r.f, BpeAa rrorepneBrxeMy B

yfonoBHoM cyAorrpou3BoAcTBe, coAepxuT LrHTepecHbre npeAJroxeHUfl rro

coBeprrreHcrBoBaHHro oreqecTBeHHofo yf onoBHo-npoqe ccyanbHofo

3aKoHoAareJrbcrBa. Axryamuocrb I{ cBoeBpeMeHHocrb AaHHoro r4ccJreAoBaHvrfl,

3HaqLrMa Anf, npaBonpuuennrerurofi Ae{TenbHocru, 3aKoHoAarerq vr HayKr4

yfonoBHo-npoqeccyanbHofo rrpaBa.

floroxeHur u BbIBoAbI, cQopvryru4poBaHHble AHccepraHToM, HayqHo

o6ocHonaHu.

locronepHocrb v HayqHar o6ocHosaHHocrb pe3ynbraroB AoKTopcKoro

LrccJreAoBaHnfl P.f. Xacanruzuofi He BbI3bIBaIor coMHerruit u noArBepxAalorct

aHiurtr3oM r{crroJrb3oBaHHbrx aBTopoM MeToArrK 14 cooprvrraposaHHofi

oMilr{pr,rqecxofi 6 asofi .

SruuupuuecKa.fi 6asa I4ccJIeAoBaHufl BKJIIoqaer pe3ynbTaTbl aHuwr3a

cyAa Poccuficr<ofi

MBn no Poccuficxofi

ouy6rnrcoeaHHofi cy,ue6Hofi rIpaKrLIKI4 Bepxonuoro

<De4epaquu (2011-2013 r...), crarr4crurqecKl4x AaHHbIX

Oe4epaqzu (2012-2013 r.r.), llporyparypu Pocczficxofi (De4epaquu (2013 r.),

O6sopon cy.ue6Hofi npaKrI4KI4 llneHylta BepxunHoro cyAa

@e4epaqurz, Bucruero Ap6urpa)KHoro cyAa Poccraficxofi

(2010-2014 r.r.). B AllccepraqIaonuoft pa6ore uccneAoBarrr4cb

clerlr4€urbHble AoKJIaAu YnolHoMorleHHoro rlo npaBaM rIeJIoBeKa B

Oe4epaquu (2007-2013 ..t.), crurvarvrtlecKlle AaHHbIe,

AaHHbIX kr3

Poccuficxofi

(De4epaquu

exeroAHble I4

Poccnficxofi



KaccaIII4OHHbIe

TIOCTAHOBJIEHKIq.

@e4epanrHoro

perueHr,rr4 fl, rro

o [peKparqeEur4 B

npI4Be.qeHHbIe B IzHTepBbIo llpe4ce4arerx Cre4crBeHHoro KoMvrera Poccuficrofi

(De4epaqrau A.VI. EacrpuxuHa <<Poccuficrofi ra3ere)) (2007-2013 r.r.),

MoHl4ropl4urz llpano3alrll4rHoro IIeHTpa Poccnficrofi @e4epaqun 14 Pecny6lnxra

TarapcraH [o Bo[pocaM 3arrlkrrbr npaB noreprreBrrrr4x.

B xoAe AnccepralluoHHoro r,rccneAoBanr4fl. 6stu r43yqeHbr 465 apxuBHbrx

yronoBHbD( aen (2010-2013 r.r.), rro KoropbrM 3aqBJreHbr rpoKlaHcKr4e ucKvr pr

6rrn pa:pe[reH Bonpoc o noJrHoM u ,r,acru,uHoM y.qoBnerBopeHaflr rpa]K4aHcKoro

HCKa, U paCCMOTpeHbr VLCKH O BO3MeUIeHr4r4 BpeAa, npr4qr4HeHHOfO

rrpecrynneur4eM, paccMorpeHHbre B pa3nurrHbrx perr,roHax P@: Pecny6nuxe

TarapcraH, Pecuy6rzxe V,qrvryprnr, Cnep4noscKofi o6racru. Anropona pa6oru

lpoaHiuru3rrpoBaHbr 170 npoqeccyurrrbHbrx perxeHuit c ucno,rrb3oBaHrreM r4HTepHer

- pecypca fAC <llpanocyAne) (o6nunureJrbHbre npr4roBopbr, arreJrJrrrllroHHbre rr

flpunorNcKoro

yfonoBHbrM kr fpalr(AaHcKr4M AeJraM,

cBfl3r4 c rrpr4MupeHr4eM cropoH) cyAoB

oKpyra: Pecny6nuru EaurrcHprocraH,

Pecny6nuxu Y4vryprzr, Pecuy6nraxu

TroMeHcKofi o6nacru, llepucKoro Kpat.

rrpoaH€urr{3upoBaHbr orBerbr Ha Bonpocbl crtequzrllbHo paspa6oraHuofi aHKerbI

308 upaxrI,IqecKLIX pa6orHrlr<on: a) 273 crcloBarerefi 14 4orHanarefi,

Koropbrx 53 cneAoBareJrr cneAcrBeHHbIX ynpaBneHzfi CK P@ p-aga cy6lemon

P@: Pecny6nraru EaumnprocraH, Pecny6nuxz Y4llyprux, Pecny6luru

Tarapcrau, Vpalrcroro oKpyra, rroruescxofi o6rracru, llepucroro Kpat.

CnepAnoncrcofi o6lacru; 220 cneAoBarenefi u Ao3HaBarenefi CJIE.IICTBEHHbIX

Baurxr,rprocraH,ynpannenufi MBA ilo P(D PflAa cy6rerron: Pecuy6nuxu

Pecuy6nnr<ra V4rr,ryprux, Pecuy6nraru TarapcraH, Ypalrcroro oKpyra'

rroMeHcKofi o6nacru, llepnrcKoro Kpaq. CnepAnoacrofi o6tacru; 6) 36 cyeefi

Bepxonuux cyAoB cy6lerros P(D: Pecny6nurn EauruprocraH, Pecuy6nur<u

Tarapcran, Vpamcroro oKpyra,

CnepAnoecroft o6tacru. Kpoue roro,

Vgrvryprnr, Pecny6JII,IKI{ Tarapcrau, YpalrcKoro oKpyra, TroMeHcKoft o6lacru,
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Kpar. CnepAnoncrofi o6racrra.

B TeKcre pa6orrr H rrpeAcraBJreHbr B

Iloryveuurre pe3ynbrarbr

rlpr4nox{e nuu. (crp. 12)

CJIO)KHbIX U

BbICKIBAHHbIM

6z6nHorpa$uw, rrro

HaBbrKaMr4 HayirHofo

B pa6ore ArlccepraHr He yruen or o6cyN4ennr

Ar{cKyccuoHHbrx BonpocoB TeMbI, npofBrIJI yBaxeHl{e K paHee

TorrKaM 3peHr4q, KoppeKTHo apryMeHTr4poBaJr cBoro rro3urlnrc. [ucceprarJtrfl.

uMeer BecbMa npeAcraBnTenbHylo 14 o6rexrunnyro

cBr,rAeTenbcTByeT o xopolxeM BnaAeHHLI .4rIccepTaHToM

14ccne.IIoBaHr4fl'

O6rercr il [peAMer lrccJreAoBaunfl orlpeAeJreHbl B coorBercrBpll4 c

rrocraBneHHbrMn 3araqaMu. O6rerroM r,rccJreAoBaHkrfl. flBrrs.ercs. coBoKynHocrb

rrpaBoorHoureuufi , cKJraAbrBaroullrxct nppl Bo3MeIrIeHI{LI H 3arnaxvBaHvru Bpe.qa

rrorepneBrrreMy, u vx 3Har{eHlre npl4 npl4HflTuv [poqeccy€LllbHbrx perueHufi, a

TaKXe Ilpoqeccyanbldafl. Aef,TeirbHocTb rrpll npr{MeHeHI,In yfonoBHo-

lpoqeccyarrbHoro, |pDKAaHCKOTO Vr fpaxAaHcKo-IIpoqeccy€LnbHofo

3aKoHoAareJrbcrBa, perJraMeHTr4pyroqat Mexorpacrenofi npanonofi MexaHI43M

BoccraHoBJreHl4f, npaB norepneBrul4x. llpe4rvrerol,r AI4ccepraIII4oHHofo

llccneAoBaHur, flBlrflercfl. cr4creMa HopM orerlecrBeHHoro u rapy6exHoro

yfonoBHo-[poqeccy€ulbHofo IIpaBa, a TaKXe coBoKynHocTb HopM

MexAyHapoAHofo IIpaBa, yfonoBHofo rrpaBa, fpa)r(AaHcKofo

14 rpaxAaHcKoro rrpoqeccy€LlrbHoro [paBa, o6ecuequBaroullrx xolrurercnufi

u Mexorpacresofi noAXoA rrpu ilptrHflTkrvr 3aKoHHbIX rr o6ocHosaHHbIX

[poqeccy€urbHbrx peruenufi [pr4 Bo3MerrIeHLTLI BpeAa rlorepneBlueMy. C qenrro

BbrrBJreHr'rr 3HaqeHr.rr Bo3MerrleHprf, u (unu) 3afJlaxl{BaHr4fl. BpeAa noTepIIeBIueMy

Ha rrpnHrrrlre ilpoqeccyarrbHbrx peureHIafi tro yroJIoBHoMy AeJIy B rlpeAMer

I4Ccne,4OBaHLIfl BXOAI,IT TaKXe coBpeMeHHa{ IIpaBOIIpI,IMeHI4TeJIbHat IIpaKTLIKa.

Mero,qoloruqecKa s, 6aza [ccJIeAoB arrl.fl ocHoBaHa Ha 4vrareKTl{qecKoM

IIPI{HIII4NC HAYIIHO|O TIO3HAHH', TIO3BOJI'IOTICM NPI'IMCHI'ITb KAK O6IqCHAYqHbIC,

TaK r{ cnequ€urbHbre MeroArr. B Ar4cceprarll4oHHoM rlccneAoBaHkrvr rrpl4MeHf,nvcb

o6u1eHayvHbre Mero Abr aHaJwr\ crurvrcrl,IqecKa{ o6pa6orxa, cLIHTe3, o6o6qeuue;



rlacrHble MeroAbr: cpaBHurenbHo-npaBoBofi, r4cropl,rKo-npaBoBoft, $oplaanrHo-

rofl4rlecKIafi , uero4 aHKerHofo olpoca.

TeoperuuecKafl ocHoBa AaHHoro ArrccepralllroHHoro I{ccJreAoBaHHfl

6asupyerefl. Ha rpyAax yrreHbrx s o6racu4 yronoBHo-npoqeccyanbHoro rpaBa,

Me)KAyHapoAHofo ilpaBa, yfonoBHofo npaBa, fpax(AaHcKofo ltpaBa,

rpaxAaHcKoro rrpoqeccyzurbHoro ilpaBa, ap6urpaxHoro rlpoqeccy€ulbHoro IrpaBa,

aAMr4Hr4CTpaTHBHO [paBa.

VIcro'tLrkrKaMH r.ur0opnrarlr4r{ no reMe AI4ccepraIIHoHHoro I4ccneAoBaHr4A

uocnyxr4Jrr{ MoHorpaQn.recr<ue pa6orrt, yve6Hble rroco6ut, textlvtu, HayrIHbIe

erarbvr, AoKJraAbr, Te3r4cbr v Apyrure ouy6nuxoBaHHble Mareptr€Lnu, I4nrepner-

pecypcbl.

HoprvraruBHo-rpaBoByro 6ary

MexAyHapoAHbre HopMaTrrBHo-npaBoBbre aKTbI, PflI MeX.4yHapOAHbIX AOTOBOpOB

Poccnficrofi (Degepaqun o rrpaBoBorl IIOMOITII4 nO yfOnOBHbIM AeJIaM,

KoHcrraryuzx PO, oreqecrBeHHoe yronoBHo-npoueccyzulbHoe, yroJloBHoe,

aAMLTHI4CTpaTI4BHOe, fpaxAaHcKoe, fpaxAaHcKoe [poqeccy€LllbHoe v

apor4rpaxHoe npoqeccy€LnbHoe 3aKoHoAareJlbcrBo, Mo4elrHoe yronoBHo-

upoqeccy€trlbHoe 3AKOHO,IIATEJIbCTBO CHf, yronoBHo-rpoqeccyallbHoe

3aKoHoAareJrbcrBo rocyAapcrB-yqacrHl4KoB CF{f (Apuenuz, Asep6afi4xaHa,

EelapycllH, Krtprut:craHa, KasaxcraHa, Mol4auan, Ys6exucrana,

TaAxurucraHq TypxlaeuueraHa, Vrpannrr) u pr'ga sapy6exnblx rocyAapcrB

(@pauqnn, fepruaHLrv\ CoeAuHeHHoro Kopolencrna Benr,rxo6purraHrrkr,

lllnefiqapuu).

Ha 3aruury BbIHeceHbI ABeHaAqarb cQopuy"n[poBaHHblx

o6ocHonaHHblx, cncreMHblx nonoxur^uit, cBLIAereJIbcrByIoqI4x o HoBLI3He

aKTyaJrbHocrr4 us6pannoit Ans, uccneAoBaH:afl, TeMbI. Anrop [potBlan rny6oxue

o6qereoperllqecKl4e kr cI,IcreMHbIe 3Ha:e:as, o6 o6lexre v [peAMere

nccneAoBaHvrfl\ cQopnaylr{poBan npeAnoxeHufl. IIo coBepIueHcrBoBaHI{Io

yronoBHo-[poqeccyanbHofo 3aKoHa LI npaKTUKLI efo npHMeHeHHf, .

HCCJIEtrOBAHIdfl COCTABIIJIH

LI

LI



Crpyrcrypa [ccJreAoBaHufl orBeqaer rrocraBJreHHbrM rlenrM u 3aAaqaM,

orBeqaer rpe6oaaul4tM nofI,IrIHocrI4, onpeAeneHHocrl4 14 rlocneAoBareJlbHocrl4.

fluccepra4ut. XacaHuuuofi P.f. flBrrflerefl. KoMrrJIeKcHbIM I4ccneAoBaHI{eM.

flocraueHHbre 3a4arrvr [ocneAoBareJlbHo pacKpbrBalorct B AByx fJIaBax, BocbMrr

naparpaSax, npuroxeHlafi v crllcKa nl4reparypbl u3 232 IacroqHLIKoB.

nof I4Ka r4 c cn e.uoB aHvfl .Co6nrolaerc.{

Perylrrarbr uccJreAoBaHufl orpalr(eHH s 11 HayvHrrx ony6lnroBaHHblx

crarbrx, [prrMeH.rrnrrcb B yue6nola rrpoqecce npl4 npeno4aBaHnr4 AHcIII4nnI4HbI

<VrorosHo-rpoqeccyzlnbHoe rlpaBo PoccHtz>> kr <llporypopcr<nfi HaA3op), a

TaKXe BHeApeHbr B [paKTprqecKyro AetrenbHocrb. Ocsonsrre I]oJIoxeHI4.s,

BbrBoAbr H peKoMeHna\vwr 6uru AonoxeHu z o6cyx{AeHbl na 7 uexAyHapoAHbIX

HayqHo-npaKTl4rlecxux xonQepeHlll,ux.

Crpyrrypa A nccepra rlu u Xacauurnnofi Perznrr f afi QynoBHbI orrl{qaercs

crporofi JrofurlHocrblo u [ocJleAoBareJlbHocrrro. Bxlroqaer BBeAeH]Ie, ABO fJIaBbI

(cocrosulue kr3 BocbMr.r uaparpaQon), 3aKJIIorIeHI4e, cIIHcoK nl4Teparypbl kr

HCTOTIHI'IKOB, A TAKXC COOTBCTCTBYIOqUC NPI4NO)KEHI'I'.

Bo sneAe:n:rra B coorBercrBt4u a ycrof,Bllreficq cxeN{ofi o6ocuoBblBaercfl

aKTy€uIbHocTb TeMbI IICCneAOBAIdVIfl, XapaKTepn3yeTAfl. cTeneHb ee

pa:pa6oraHHocrr4, orrpeAertxrorcf, o6rexr, [peAMer, Ilenb v 3a4a'uu Avccepra\Lrr4,

r43JrafaroTc{ TeopeTr4qecKafl, HopMaTr{BHaiI, 3MIMpI4qeCKafl, I4 MeTOAOIOfLIqeCK€I'

ocHoBbr, IlpllBoAtrc.fl ocHoBHbIe reoperur{ecKlle rIoJIo)KeHLlfl, o6naAaroulue, ro

MHeHr4ro aBTopa, uayvHofi HonzgHofi kr BbIHocI4MbIe I4M Ha 3aIIII4Ty;

o6ocHosrlBaercq reopernrlecKaf, H rrpaKTl,IqecKat 3Har{I4Mocu pa6orbl; Aalorcq

cBeAeHprr o6 anpo6 aw4r4 u r4crroJrb3oBaHl4ll pe3ynbraroB lIccJIeAoBaHI4q (crp. 3-

1e).

B nepnoft r.nane < IrlcropuKo-rrpaBoBbre I{ o6ulereoperl,IqecKl{e acneKTbl

npvHflTvrs, upoqeccyaJrbHbrx peureruEfi [pLI Bo3MeIrIeHI,II4 BpeAa rlorepneBlueMy rlo

yronoBHoMy .qeny)) uccneAyrorcr (t.c. 20-101) I4cropllr{ecKlze acIIeKrbI

SopuupoBaHvrr lrHcrr'rryra Bo3MerqeHprfl. BpeAa norepneBlrleMy, aHanv3r4pylorct
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MelKAyHapoAHo-[paBoBbre aKTbr B3ar{MocBr3r4 Bo3MeuleHr4.fl BpeAa vr llpl| rHflTprfl,

[poqeccy€LrrbHofo perueHr4r no yronoBHoMy AonY, r4ccJreAyroTcr Teoperr4r{ecKue

acneKTbr M exoTp acJr eBbrx cBfl3eir. Bo3M e rrleH ufl. Bp e Aa rroTep rre BrxeMy.

I,lcropuvecKllfi MeroA I4ccJIeAoBaHHfl no3BoJrHJr aBTopy BbrAeJrr4Tb grarrbr

S opurzpo BaHlnfl 83 ar4Mo cBr3r4 Bo3MeIIIeHI4t BpeAa rloreprreBrxeMy r'r o6 ocsoBaHr4e

rpoqeccy€LrrbHbrx perxeHr4fi, a uMeHHo: pauuufi (X-cep.XV); 6) pa3BuBarouluircs,

(cep. XV- na.rano XIX); snonroqlaoHnrtfi (cep. XIX - Har{zulo XX n.e.); B)

coBercKr4fi ( 191 7 -1991 r.r.); g) corperraesHufi (1992 r. - ro Hacrof,ulee npervrr).

CpanuzrenbHo-npanonofi AHUIVI3 yronoBHo-IIpoqeccyanbHofo

3aKoHoAareJlbcrBa rocyAapcrB-yqacrHl4KoB CHf, pflAa :apy6exHrrx crpaH kI

Pocculr rro3BoJrr4Jr Ar4ccepraHTy BbrrBurbr.aJrvtlze yHllBepcanbHoro uoAXoAailpu

Bo3MerrleHr4r4 BpeAa norep[eBrxeMy B cl4creMe rlpoqeccyilllbHblx peuenrafi B

yronoBHoM cyAorlpoll3BoAcrne. (c. 1 00)

Bo nropofi rJraBe <<MexaHllsM npvHflTLrfl, yronoBHo-[poqeccyilllbHbx

peurenuil rtpu Bo3MerrleHr,rr4 BpeAa rrorepneBllreMy) aHurvr3upyrorct MHeHI4u

ytreHbrx o rroHrrr4tr 14 BvtAax npoqeccy€ulbHblx peureuufi. XacaHrurana P.f. na

ocHoBe npoBeAeHHofo aHurpr3a yfonoBHbrx Aen npI{xoAI4T K BbIBOAy O Cna6Ofi

B3ar,rMocBr3r{ MexAy rrpr{HuMaeMblM IIpOqeccy€LIIbHbIM pelrreHl4eM vr

Bo3MerrIeHHbIM rlorepneBlxeMy BpeAoM (c.1 12).KpoMe rofo, B pa6ore

orMerlaercr, rrro B cnytratx 3atBJIeHHbIX I4cKoBbIX rpe6oeanufi cyA He

o6ocnonuBaer r4 He Morr4Bzpyer pa3Mep KoMIIeHcaq?IlI BpeAa, ilpr4'rvHeHHoro

rrpecryrrneHlreM (c.ll2). B eBfl3vr c 3rL1M aBropoM npeAnaraerc{ BHeApeHI{e

AoroBopa n csepy yronoBHo-npoqeccyanurofi AesrenbHocrl4 c.119).,{oronop

Bbrcryrraer yHrrBepc€rrrbHbrM cpeAcTBoM Anq pefnaMeHTar\vv B3aI,IMHbIX rlpaB H

o6ssaHHocrefi cy6rexron, uz6panuux AoroBopHyro $opty 4.nfl oSopvrneuur

cBor4x ornourenufi.

B 3aKJrroqeHuu KparKo r,r3JroxeHbr ocHoBHbIe pe3ynbrarbl u BbIBoAbI,

[onyareHHbre B rrpoqecce r4ccneAoBanns,, c0opnayrl4poBaHbl Teopervr{ecKl4e vr
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npaKTVqecKHe o6o6uleHu.s 14 orrpeAeJreHbr Bo3MolKHocrI4 npaKTurlecKoro

rrcrroJrb3o BaHLrfl. npeAno)KeHHbIX peKoMeHA a\uit, (c. c. I 7 5 - 1 8 0).

3acnyxr.rnaer o.{o6 penr4fl yMenoe vcrloJlb3o Baulze ALIccepraHToM Ha BceM

nporrxeHuu pa6orbr oMrrupvqecKr4x AaHHIIX (oco6enno rex, Koropble 6stm

IIonyrreHbr B xoAe caMocTof,TeJrbHofo I,I3yr{eHI4f, MaTepH€UIOB CIeACTBeHHO-

cy4e6nofi upaxruru) n qen{x o6ocHoeaHns vr I4nnrocrpalJlau HayrlHbx

noloNeHufi, a raK xe Kar{ecrBo oQopvrnenrax upuloNenufr, orrl4qaloulvxcfl,

HayqHocrbro LI qpe3Bbrtrafi no srrconofi znQopMarl{BHocrblo (c.c. 207 -2I 6)).

K vucrry uau6olee 3Haqr4Mbx peynbraroB I4ccJIe.qoBaHVfl, cneAyer orHecrll

paspa6oraHHyro aBTopoM MoAenb npaBoorHourenufi Bo3MeIrIeHIl{ BpeAa

rrorepneBrxeMy u ed szauMocB.rr3b c o6ocuoBaHl4eM rlpoqeccyatrbHblx perueuufi

rrpr{ Ilpr,rMeHeHlru KoMrrJreKcHoro MexoTpacJleBofo npoqeccy€LllbHolo MexaHI43Ma

(crp. 6 anc.)

OqeHusar Ar,rcceprarluoHHoe r.rccJreAoBaHvre, cneAyer orMerl4Tb pflA

rrpprHrlr4rrn€rrrbHo HoBbrx nonoxeuufi, [oJryr{eHHbIX rldrrHo P.f. XacaHulHHofi,

KoTopbre rro3BoJrflrcT onpeAenrrrb ALIccepTaIIkIro KaK H ayq H o-KBaJr IlQ n rca qno H HyIo

pa6ory, coAep)Karr{fio pe[reHLre 3aAaq, IaMelorlux cylqecrBeHHoe 3HaqeHI,Ie AJII

HayKr4 yfonoBHofo npoqecca.

Bce gro Iro3BoJurer cAeJrarb BbrBoA o AocraroqHofi crelreHl4 o6ocnosaHHocrl4

Ha)nrHbrx noloxeuufi, BbIBoAoB H peKoMeHAaguit,

I.vccepTaIJIdId.

cQoprvrynupoBaHHblx B

Buecre c reM, HecMorpf, Ha Hurkr.{ve HecoMHeHHbIX AocroI,IHcrB,

noAroroBJreHHaf, Alrcceprarlu{, 6yayvu caMocrof,TeJlbHbIM vr rBoprrecKI4M

TpyAoM, He ceo6oAHa oT HeAocTaTxon, rpe6yrcrr1ux yTorIHeHI4{.

l.BrrsHeaer coMHeHr{r reoperr4qecKaf, o6ocHosaHHocrb npeAnoxeHl4f, o

au$SepeHrlzarlrar4 cy6rerra [pr43HaHr{r rlorepleBlxero B 3aBLIcuMocrH or roro,

KoMy nprarrr4HeH BpeA: ecrur o6rqecrny ro raKoBbIM .f,Brf,Iorct opraHbl

aABoKarypbr KaK lrHcrrrryra lpaxAaHcKoro o6qecrsa; ecnu colluanbHofi rpynne -

opfaHbr rrpoKypaTypbr KaK npeAcTaBI,ITeJIt HeOIIpeAeJreHHOfO Kpyfa II4II; ecnll
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rocyAapcrBy - yronHoMoqeHHbrfi Qe4epanruufi rocyAapcrBeHnufi opran (c. 14).

Bp"A Jrr4 TaKoe rrpeAno)KeHr4e cornacyercq c cyqHocrbrc IlpecryrlneHl4rl, rAe

oAHr,rM r43 ero [pr,r3HaKoB sBrrercs o6ulecrBeHHaf, onacHocrb 14 3anpeqeHHocrb

yronoBHblM 3aKoHoM, rrro yxe npeArronafaer, qro mo6rtnt [pecry[neHl{eM

npr4rrr4H.f,ercr BpeA o6ulecrny r4 rocyAapcrBy. Kporr,re rofo, ilpeAcraBJlterct, rITo

opraHbr aABoKarypbr He Moryr B clrny npaBoBoro craryca ilpl,IHtrb Ha ce6s'

$ynrquu, ue cnoficrBeHHble Ant AaHHoro opraHa.

2.B nono)KeHur4 8, nlruocr4MoM Ha 3aIIII4Ty, aBTop foBopI4T o Kpvrepl4qx

MexaHr{3Ma npuMupeHnfl, cTopoH, TaKLIX KaK yCMOTpeHI4e CTOpOH, HaIrI4I'.Ide

[poqeccy€LrrbHbrx ocuonauufi, coqvanbHaf, Aorlycrl{Mocrb npI{MHpeHI{t npLI

lputrzHeHur4 cMeprv norep[eBrxeMy. B cnssz c oTLIM Bo3HZKaer ABa Borlpoca.

Bo-nepnrrx, cKopee Bcefo, peqb r44er He o KpI4TepI/ux rIpHMLIpeHI4{, a o6

ycnoBr{rx. llocrolrKy Kpurepvi4 - 3ro npn3Har auSQepeHIIHaIII4u, cnoco6Hocrb

p€BnlrrreHrl.rr KaKoro-lH6o flBrreHnfl. Coruacuo nu6paHHoMy KpI4TepI4to MoxHo

rnaccu$urlr4poBarb p€Bnr,rr{Hbre MexaHH3MbI npnMupeHkr\ Ho He co3AaBarb STor

MexaHrr3M. Bo-nropblx, corII4€LJrbHat Aorrycrl4Mocrb npvMl{peHl4q, npeAJlaraeMafl.

AHccepTaHToM, HocI,IT oldeHoqHblfi xapaxrlP, v caMa Hy)KAaeTcf, B yTorlHeHuu

(c.la)

3. -fcHo, tITo yronoBHo-[poqeccyanrurtfi AoroBop Honrrfi BI'IA

npoqeccyaJrbHbrx aKToB, roropufi, crporo foBopt, He Mo)I{er 6urr orHeceH K

r;u1y npoqeccy€LrrbHoro perxeHur. llolaraeM, rITo Ha gror MoMeHT coI{cKareJIIo

cneAoButlo 6rr yAenI4Tb oco6euuoe BHI4MaHI4e.

4. BpxL Jrr{ MoxHo corJracnrbcq c npeAnoxeHrleM aBTopa o6 usN,IeHeHvru

noHrrprr ronQucxaqur4 r4MyrrlecrBa. CneqH$Iaxa xonSucKaIIuI4 KaK pa3 B roM I{

cocror{T, qro uMy[IecrBo orr{yxAaercfl. I norbsy eocydapcmna. I4trleHuo raroft

cMbrcJr rrpuAaerc{ TepMr4Hy <roH$ucKarll{f,) KaK B IopI4cnpyAeHI{I,II4, TaK u B

o6qelureparypHoM yuorpe6neHnpr. Ecrut xe, KaK npeAnaraer aBrop, oxBarl4Tb

rroHf,Tr4eM <roH$ucrarJnfl>> Bo3BpaqeHr4e I4MyIrIecrBa 3aKoHHortty enadenu4y, ro

Bo3Hr,rKHer Heolpe.qeJleHHocrb orHocI,ITeJrbHo roro, qeM tBJl.nercr rou$vcKarrr4fl,
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(r.e. raxoBa ee npaBoBar npupo4a): uuoir. ruepofi yronoBHo-npaBoBoro xapaKrepa

unH Sopuofi sosNaelrleHllf, BpeAa noreprleBlueMy (c.16).

5. CovlrrareJrbHbrM rrpeAcraBrrflercfl. IIoJIo)KeHI4e corrcKarelr\ BbIHocI4Moe

Ha 3arrlr{Ty, Koropoe 3aKnroqaerct B KoHcraraIII{I,I nepl{oAoB Soprr'rrapoBaHnfl'

r,rHcTI,IryTa Bo3MeII{eHufl. BpeAa noTepneBlueMy (c,13). [yllaerca' rITo BbIAeJIeHue

orarroB caMo no ce6e He rBJr{ercf, nono)KeHzeM, Hy)Iqarcull{Mc-fl B apryMeHTal[4vr

r4 3aIrII4Te.

OAnaro, BbIcKa3aHHbIe qacr]F'bte 3&MeqaHltn 8bB6aHb, ucKnruqumerbHo

HayqHuMu uHmepecorvru eedyu4efi opzaHusoquu v He Moryr noxole6am o6utefi

ertcorofi ronoxllTelrHofi oIIeHKI,I AI,IccepraIII4oHHoro I4ccJIeAoBaHr4g'

XacanruuHofi P.I., coAepxaqero nnrepecnufi TeOpeTI4qeCXUfi Lr

rEn$oprraaquonnrtfi ro 4alrHefirueuY

3AKOHOAATCJIbCTBA.coBepIxeHcTBoBaHI4IO

Marepuafl, [peAnoxeHLIrI

yf onoBHo-lpoqeccy€lJlbHofo

Anrope$epar Ar{cceprarlr4u coorBercrnyer ee coAepxaHr,rro. .{uccepral{I4oHHat

pa6ora rryrraercfl. c HHTepecoM, Ha\r4aaHa xopolxllM IopI4AurIecKLIM 14

o6ulenpaBoBbrM .f,3brKoM, coAepxI,IT MHoro LIHTepecHbIX, caMocrosreJlbHblx lI

cMeJIbIX HayrlHbx cyx4enufi aBropa.

fiuccepragur, Xacanruunofi P.I. nrilnemcfl c(Mocmot menuruoil

zaeepwerunofi HayqHo-uccnedoeamanbcnoit padomoil, eHnonHeHHofi

TBopr{ecKra, 4o6pocoBecrHo lr rrrlarenrno. Pa6ora HacbIIrIeHa ran$opl'raqnefi o

B3fnf,Aax n pa3nI4rIHbIX npeAno)KeEvlflx

cKnaAbIBaroulefics rrpaBonpI,tuenurelrHofi

cBr,rAerenbcrByer o MHorocropoHHeM v o6texrzsHoN{ ocBerueHl4u npo6neu

HccneAyeruofi reuu.

TeoperzuecKat 3HaqrrMocrr pa6oru o6ycloBJleHa TeM, qTo npone4duHoe

uccne.[oBaH:zre uo3BoJrr4Jro corrcKareJrlo pa:pa6oram aBTopoKI{e HayqHble

noJroxeHLrr, coAepxaHue Koropbrx npeAcraBJlter co6ofi cyulecrBensrtfi BKJIaA B

pil3Br4Tlre HayKrl yronoBHoro npoqecca 14 Molxer nocnyxl4Tb ocuonofi Anf,

yqeHbIX-npoqeccyanl{croB, o

rrpaKrr4Ke. HayuHufi ar'ilaqur
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AanbHefi rx eia paspa6orKr4 yr{eHr,rr o MexaHI4sN{e o6ecreqeHl,Iq Bo3MexleHus, Bpe4a

norepne BrxeMy [prl rrplrH flTvrr4 rlpoqeccy €tlIbHbIX p erueHIaft n o yron oBHbIM Aen aM.

trcrroJlb3oBAIJIdfl, efo pe3yJlbraroB

lpoqeccy€ulbHofo 3aKoHoAaTeJIbcTBa H

flpar<rrauecKar 3Harrr4MocTb I4ccneAoBaIF.I1'fl. orlpeAenflercs Bo3MoxHocrbro

npu coBeplxeHcTBoBaHI4I4 yfonoBHo-

npaBonplIMeHLITeJIbHOft [paKTr4Kr4.

Co4epNaHI4e AI4ccepTaIII4I{ H aBropeQepara no3BoJIteT cAeJIaTr o6ufnfi

rroJroxureJrbHblfi BbIBOA O TOM, qro HCCTeAOBaHI4e BbInOJIHeHO Ha aKTyZLJIbHyIO

TeMy, csopvrynHpoBaHHbre B HeM BbrBoAbI vr rIoJIo)KeHI4f, xapaKrepl43yercq

HayqHOfi HOBI{3HOfi, I4MeIOIII4MI'I 3Har{eHI4e Anfl HayKI4 yTO1OBHO-

lpoqeccyaJlbHofo \paBa, Anfl pa3Bl/lTLrfl' yfonoBHo-npoqeccyaJlbHolo

3aKOHOAaTeJIbCTBa I4 npaKTI4KI4 efo rIpI4MeHeHI{{.

BrrnoA: Al4ccepra\vfl. XacaHIxI,IHofi Perunu fafiQynonuu <CyIIIHocrb I4

3HAIIEHI4C BO3MCIIIEHI4' BPEAA NOTCPNCBIIIEMY TIPU IIPI4HflTLTVI IPOqCCCY€LIIbHbIX

peureHIafi no yronoBHblM AeJIaM) cooTBeTcTByeT Tpe6oBaHu{M tI' 2 n 9' q' I n'

10 (lloroxeHr.rf, o rrpr4cpKAeHhrvr yr{eHbIX cTelleHefi)), yTBepxAeHHoro

flocraHouleHl4eM llpantlrelbcrBa PO or 24.09.2013 J\ro 842 (n peA' or

30.07.2014), flBrflercq caMocrof,TeJrbHofi vr 3aBeplxeHHofi HayrIHo-

KBanr4{r4KarlrroHHofi pa6orofi, B Koropofi coAepx{I{Tcq peIUeHHe 3anaqv ro

pa3pa6orKe KOHIIenTyaJIbHoI,l MOAen14 KOMIpOMI4CCHbIX yronoBHo-

rpoqeccyaJrbHbrx perxeHr4fi c o6ocnosaHrleM MexorpacJleBblx cBfl3eil rtpll

rrpkrF^flTLrv MOTHBT4pOBaHHO|O rrpoqeccyanbHofo pelueHl{.u I4 IIpI{MeHeHVIfl HOpM

oTpacneBofo 3aKoHoAaTenbcTBa npl4 BO3MeIIIeHLII'I BpeAa nOTep[eBIxeMy.

B rarou KaqecrBe oHa coorBercrByer rpe6oeauvIflM) npeAbf,BnteMblM K

KaHAI,IAaTCKI{M ALICCepTaUI4qM, COAep)KI,IT BbIBOAbI I,I npeAnO)KeHHf,' I4MeIOUI?Ie

TeopeTr4rrecKoe u [paKTr,rqecKoe 3HaqeHlre, oTnfqarcqlzect HayqHofi HoBI43Hofi, a

ee aBTop 3acnyxr{Baer rrpucyxAe:c,r4fl, eMy yr{eHoft cTeIIeHI4 KaHAI4AaTa

ropr4Ar4rrecKlrx HayK rlo cneIII4€uIbHocTI4 12.00.09. - yronoBHrrfi npoqecc.

Orgurs rroAroroBJleH rlpoQeccopoM KaQeApbI yI'oJIoBHoro rlpoqecca r
KprrMrrHaJr[cTuK[r, AoKTopoM ropuA[qecKrlx HayK cyxnnnnrtvr A.B. \r
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