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oQraqnanrHoro o[rloHeHra KaHAr,rAara ropr,rAr,rqecKr4x HayK, AorIeHTa EaxapAxueea
.f na Bnaal4 MI4po BHr{ a H a KaHAHAarcKyrc Alrcceprarluro Ko ncraHrnHo so fi AHHrr

BlaAuiuupoBHbl <@opurt ocylJlecrBreHnq SyHxuHfi rrpaBa)), npeAcraBneHHyrc Ha
coI4cKaHI4e yrenofi creneHl4 KaHAI{Aara ropuAur{ecKr4x HayK rro c[elln€urbHocru
12.00.01 - Teopufl Lr krcropvrflfipaBa 14 rocyAapcrBa, r4cropuq yueuuir o rpaBe 14

focyAapcrBe

r{enq6raHcx - 2014. - 179 c.

ilpe4cranreHHaq Ha o[[oHl4poBaHr4e A]rcceprarlnr BbrnoJrHeHa tro BecbMa

aKTyanbHofi Ans poccnficxoro rlpaBa npo6neMar[Ke 14 Bbr3brBaer r4Hrepec KaK c

HayqHo-Teoperr4qecKr4x no:uqnfi, TaK v B rrpr,rKnaAHoM acrrexTe.

ConeprueHcrBoBaHl{e I4 pa3BlrrTwe uoHqrr4fir{oro a[[apara npanonoft HayKr4 c rlenbro

BCeCTOpOHHefO rIO3HaHI,It peaJIbHOCTH B ee CyUeCTBeHHbTX CBr3rX 14

3aKoHoMepHocrsx f,BJrrercr ocHoeHofi saAaqefi Teopr4r4 [paBa.

B conpeueuHrtfi repl{oA craHoBreHr4q npanonofi cr4creMbr Poccuficr<ofi

@e4epaqun pa":pa6orKa yHuBepc€LlbHbrx n Syn4arraeHT€LrrbHbrx rroHrrnit ssrsercs

BecbMa gHa.{HNaofi. Anrop clpaBeAnr,rBo orMeqaer, qro ((or orrrr4M€urbHocrr4

arr6pannofi Soprvrcr B 3Har{Llrerruofi Mepe 3aB:aeHT o$$exrunHocrb pe€rnu3arrr4r4

coAepxaHlrr Qynrq uir npana> (crp. 3 ).

Cne4yer coruIacnrbcq c cor4cKareJreM B orHorrreHnr4 cna6ofi uayuHofi

npopa6oraHHocrn saqsreHHofi TeMbI HccneAoBaH:afl. leficrnrareJrbHo, Borrpocbr

Qynxqufi [paBa AocKoH€uIbHo paccMorpeHbr KaK B HayqHbrx r,rccneAoBalnflx, TaK H B

yve6Hofi nureparype. OaHaKo yMo3purerrulrft xaparoep QyHxqHil rpaKruqecKn He

Koppenupyerct c Soprr,Iarrara wx ocyuecrBJreHlrq, qro r4Meer QyraanoeHTanbHyro

3Haqr4MOCTb B ITpUKnaAHOM aCneKTe KaK I'ilfl AOCTr4XeHLrt

peryn.rrrr4 BHoro no:gefi cr Blafl npaBa, T aK v 4nr e€ orIeHKr4.

eSSexrurHocrr4

Kax BepHo orMer{eHo AI4ccepraHToM, uau6olee AeraJrbHyro Hayr{Hyro

npopa6orxy ro AaHHoMy Borlpocy ocyulecrBr,rn A. Vl. A6parr,ron B cBor4x

Ar4ccepraur.roHHoM vr uonorpaSHqecKoM r4ccneAoBaHnflx, a raK xe B

MHorotII4cJIeHHbIX crarbqx Ha AaHHyro reMy. O.qno r43 nepBbrx ynoMr4Hanufr, TepMr4Ha

<Qoprrau pe€LIII43aIIuu Qynxqvrir tpar,a> n yue6Hofi nureparype Mbr MoxeM Hafiru s



Kypce neKlll4fi nO6ua" reopl4f, rpaBa) rroA peAarunefi npo$eccopa B. K. Ea6aeea

(H.Hoaropo4, 1993 r.). B yK€BaHHoM Kypce B neKqr4r4 <@yuxqun rpaBa),

noAforoBleHsofi T. H. Pa4rxo, oH o[r4paercfl Ha cBolr uccneAoBaHLrfl' r43noxeHHble

n pa6ore <MeroAororl4r{ecKl4e Borlpocbr rro3Hanrar Qynxqnfi npaau (BonrofpaA,

1974), tBn{Iouleftcl, uoxuryir, oAnofi r43 repBbrx B oreqecreenHofi reoperr4qecxofi

rcpucrpyAeHrlrrn ro paccMarpnBaeMofr reuarurce.

I4s.Iero 3aKoHoMepHo MoxHo cAeJrarb BbrBoA, rrro HayqHbre rr3brcKaH:nfl r c0epe

Teopernr{ecKoro a:e^anu3a Kareropttl4 <Sopvra ocyrqecrB reHr4fl Qyuxurafi npaBa))

flBTflETCfl BCCbMA AKTYAJIbHbIMI4 3HAqI4MbIMI,I, rrpoBeAeHHar A.B.

KoscranruHosofi pa6ora BHocI4T secoNarrfi BKnaA B AaHHoe HarrpaBJrenr4e rrpaBoBbrx

I,IccJleAoBaIHwirt. flpe4craeJleHHat K 3arrlr4Te pa6ora Mo)Ker rro3r4TktBHo rroBJrr{rrb Ha

errpa6orxy HayqHbIX tIoAXoAoB rlpn uccneAoBaH:nH npo6nela pe€uru3aquu Syurqrafi

IIpaBa, [oBbI[IeHu.a a$$exrl4BHocrl] [paBa, Bbrcrynarr $yu4arraeHT€urbHoft ocHoeofi

rrpr4 rrocrpoeHz Ir orpacneBbrx reoperlrqecKux rouqenqnfi .

flolyveHHrte AHccepraHToM HoBbre 3:aaH:afl rrpercraBJr{ror He roJrbKo

Teopernr{ecKylo, Ho u [paKTl4qecKyro rleHHocrb: Moryr 6rrrr r4crroJrb3oBaHbr B

y're6nou npoqecce, 6rt:rl [pI4MeHeHbr B HopMorBopvecxofi AeqrenbHocrr4

3aKoHoAareJIbHbIX opraHoB rocyAapcrBa v oco6esuo B [paBorrphueuurelruofi

AeqreJlbHocrl4, IIocKoJIbKy I4MeHHO Ha [paBOnp[MeHI4TeJrbHbre opfaHbr Bo3JIoxeHa

ocHoBHar Harpy3Ka rro ocyuecrBJreHnro SyHxqrafi [paBa.

Onraparcr Ha paHee rrpeAno)KeHHbre noAxoAbr T. H. Pa4rxo, A. 14. A6pauona,

Psla Apyrl4x yr{eHbIX, col4cKareJlb HayqHo o6ocHosaHHo pacKpbrBaer MexaHa3M

ocyulecrBJleHl4q SynxqHfi rlpaBa. llocre4onareJrbHo [poxoAq cHar{ara BHyrpeHHee

yCBOeHI4e V 3aKpeIIneHI4e B CO3HaHI4I4 I4HALIBI4AOB qepe3 raHQOprr,rarIr4oHHOe

eosAeficrelIe v BocrII4TareJIbHoe 3aKperrJreHue, oHo AonxHo Heus6exHo

peaJln3oBarbct Bo BHe B Sopue npaBoorHorrreHar, T.e. KoMMyHr4Karr4BHoro

B3anMoAeitctP'ur- MexAy cy6lexraura ilpaBa, f,Bnflrorrlnvrucfl Hocr{TeJrflMr,r

orlpeAeneHHoro crepeorl4na rrpaBoBoro rroBeAeHrrr, c$oprr,rupoBaHHoro B xoAe

nepBbrx AByx qag.uir.
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B grou 3aKJlroqaerct Heoclopr{Mar HoBrr3Ha r4ccneAoBa*Vfl. llpegnoxeuurrfi

aBTopoM Al4cceprarll4rl TpexgseHHrrfi MexaHr43M pe€urra3arlrara SyHxquit npana paHee B

orer{ecrBenHofr Teopul4 rrpaBa HprKeM He rrpeAnaf€Lrrcs Lr He paccMarp[B€Lncr.

O6paqaer sa ce6n BHI,IMaHI4e qerKar Jrorr,rqecKar nocJreAoBareJrbHocrr pa6oru,

MHOfOaC[eKTHOCTb IOAXOAOB K HCCne.qyeMbrM BOIIpOCaM 14 cTerreHb

Hayvuar HoBI43Ha v ocHoBHbre uoro)KeHr4q, BbrHocr4Mbre Ha

cQopMynHpoBaHbr, apfyMeHrr4poBaHbr u rroATBep)KAeHbr

I4ccneAoBaHnfl., Koropble aBTop anpo6uponan. OcHoeHrre rroJroxeHnfl r4 BbrBoAbr,

BbIHocI4MbIe Ha 3aIrII4Ty, HaruJrr4 orpa)r(eHue B ABeHaArrarr4 HayqHbrx ny6lnxaqnrx,

TpLI r43 KOTOpbIX B BeAyIIII4X peIIeH3I4pyeMbIX Hayr{Hbrx Vr3AAHIdflx Lr X(ypHaJrax,

peKoMeHAoBaHHbrx BAK MuuucrepcrBa o6pa:onanrEr v HayKH Poccnficxofi

(Degepaqura. lloryueHHrte pe3ynbrarbr AoKnaAbrBarvreb aBropoM Ha HayqHo-

[paKTurrecKHX xonSepeH\vflx, BHeApeHbr B y.re6Hrrfi [poqecc, a raK )Ke B

rrpaKTlrqecKyro AerreJrbHocrb. Bce gro xapaKTepr43yer sHcoxr4fi ypoBeHb BnaAeHr4t

aBropoM u:6paHuofi reuofi r4ccJreAoB aHvrfl .

OnnoHzpyeMar Ancceprarllrr cocronT r43

6u6nnorpaSuuecxoro ctrrrcKa. OcHosHrre

r43JroxeHbr B aBrope$epare.

OrNae.raq errcoxr4fi upo$eccraosaruurrfi ypoBeHb v HccneAoBarelscxrEfi

A. B. KoscrauruHonofi, cneAyerxapaKTep Ar,rccepTarlr4oHHofo I,IccneAoBaHl/'fl.

o6parnrr BHr,rMaHI4e Ha orAenbHbre HeroqHocrrr, He4opa6orKr4 rr Ar4cKyccr4oHHbre

fr oJrox eH r4r Ar,r c c epr a\vv.

1. B uepnoM IIoJIox{eHvIk\ BbIHocI,rMoM Ha 3arrlutry, AuccepraHT orMeqaer, r{To

(KJrroqeBbrM rroHqrueM Hacrorulero HccneAoBaHr4fl sBrrerc-s Kareropnfl <$oprtaa

ocyqecrBJreHr4fl Synxqvfi rpaBa)), rroA xoropofi cneAyer rroHnMarb cneqra$nxy

cnoco6oe (nyrefi) npaBoBoro eo:4eficrnur Ha co3HaHr4e v BoJrro KoHKperHoro

r{eJIoBeKa c IIeJIbIo y[opf,Aoqeunfl (eee4eHu-q B 3aKoHHoe pycno) ero noBeAeHr4{))

(crp.8).

B AauHovt onpeAeneHr4rr BbIpa)KeHo BHyrpeHHee coAepxaHLre, a raK xe qeneBoe

opI4eHTupoBaHI,Ie o[peAenteMoro [oHtrl4-q. OAHaxo B AaJrbHeftruevr aBTop r4cxoAr4T

HX npopa6orxu.

3arIIr4Ty, qeTKO

pe3ynbTaTaMu

BBeAeHHr, AByX fJraB, 3aKJIIOT{eHVfl t4

Te3r,rcbr AraccepTarllrr4 pa3BepHyTo



rr3 Tofo, rrro ocyrqecrBJreHr4e Synxqnfi npana r,rMeer rpu grarra w, cre1oBareJrbHo,

rpu Qopuu. Tperur $oprr,ra - KoMMyHVKarLrBHac - xapaKTeplr3yer nseurrnfi cuoco6

o6rexrtasa\vv SyHrqzfi [paBa, yxe He csqsaHHHfi c co3HaHr4eM vrrv sorefr

cy6terra flpaBa. ,{aHnuft ac[eKT coAepxaHr,rr rroHf,Tur <Qoprraa ocyqecrBJreHr4t

Qynxqufi rpaBa) He aBTOpOM

<Qoprvra

ACTICKTA

onpeAeneruuu. flpu 3roM

ocyurecrBJreHvrs, Qynrqrnfi npaBa) AoiDr(Ho o6re4uurrr B ce6e o6a

HarueJr cBoefo oTpaxeHr{{ B npeAnafaeMoM

aBTOp CnpaBeAnI{BO yKa3brBaeT Ha TO, r{TO IIOH{Tr4e

npaBoBoro eogAefi c rBr4fl, (crp. 40).

2. B n.4 3aKnror{r4TeJrbHbrx roroxesufi orMeqaercq, qro (...lrpouecc

peiln[3arrnu rrc6ofi $yHrrrLrr upaBa rrporcxoAr4r rrocpeAcrBoM ranQoprr,raquouuofi,

Bocrrr4rarerlHoft 14 KoMMyHI4KarI4BHofi Qopu> (crp. 152).

B roxe BpeMr rpeAnaraeurrfi MexaHr.r3M (cra4rEra) ocyulecrBJreHr4r $yHrcqrafi

[paBa B 6onrurefi crerreHr4 orpaxaer perynrrr4BHo-oxpaHrarerrsrrfi acrreKT

SyHxqr,roH€LrrbHoro rrpeAHa3Hav'eHnfl. rlpaBa. Kax BepHo orMeqeHo B

Ar,rcceprar.IrroHHoM r4ccJreAoBaHvrv, [paBo BbrrroJrH.rrer u o6ulecoqlr€tirbHrre SyHxquz

ranQoplaarlr4oHHyro, KoMMyHr4KarrrBHyo, r4HTerparr.rBHyro, aKcr,roJrorr4qecKyro,

rrpr,rBeHTr,rBHyro, TpaHcnrqnoHHyro, coqIliurbHoro KoHTponr v r.A. llpe4cranrfl.ercfl,

qro B ocyqecrB rreHnpr o6utecouu€LrrbHbrx Synxqrafi [paBa :aAeficreoBaHbr HecKoJrbKo

r4Hbre MexaHr43Mrr. PsA o6ulecorlr4arrbHbrx Syuxqrafi, B qacrHocrn unSopMaur4oHHaq,

aKc[oJlofl4rlecKaq, KoMMyHr.IKarI4BHat, BKJIIoqeHbI B paccMarpr4BaeMrtft coucxareJleM

npoqecc ocyulecrBJreHpr{ Qynxquft rpaBa. florararo, B Al4ccepra:1zv ueo6xoAuvo

orpa3r4Tb, rITo paccMarpzeaeN,Grfr MexaHI43M oTHocl4Tbct K ocyuecTBJleHr4to I4MeHHo

clequanbHo-ropr4Alrr{ecKl{x QyHrqIafi npaBa.

3. B pasnurr4e rrpeAbrAyulero 3aMer{aHprr cneAyer orMerr.rrb, r{To Ar4ccepraHT

npeAcraBr4n HaM B ceoefi pa6ore r,rAe€LrrbHyro reoperr4r{ecKyro KoHcrpyKrrhro

ocyulecrBrretvrfl SynxqHfi [paBa - Bocnpr4H{Toe 14 [epepa6orasuoe B co3HaHprr4

cy6lexroe rpaBa, oHo o6rexrushpyercfl B 4arruefirueu B I4x Aeficrsnqx vr

nocrynKax. Ho [paBo KaK corrr4amHrrff perynsrop rrpeAcraBJrrer us ce6fl, qBJreHr4e

o6rexrHsHoe, T.e. cyuecrByroqee u SyHrrlr4oHr4pyrouss, B ToM rrr,rcJre, rroMHMo

co3HaHVr r4 BoJur cy6rer<roB rlpaBa.

4



Vlcxop^s.I43 rlpeAcraBJreHHofi anropoM MoAeJrr4 ocyulecrBrrerr4fl Qynxuufi [paBa

3aKoHoMepHo BbITeKaer, r{To [paBo He Mo](er pe€Lrrn3oBarb cBorrx Syuxquu, He

6ylytu Bocrpl4HcrbrM v oco3HaHHbIM o6ulecreoNa vJrvr orAenbHbrM rrHAr4Br4AoM.

EeccnopHo, perynrrvBnafl. rleHHocrb npaBa 3aMerHo cHr4xeHa B cryr{ae, eelru [paBo

He Boc[pr,rHr4Maercr s AorxHofi Mepe, oAHaKo ero peryJI{rHBHoe nos4eftcrnue,

npexAe Bcefo, n ny6nuuHbrx r4 oco6euHo oxpaHr4TeJrbHbrx orHorrreHusx npoAoJr)Kaer

coxpaHrrrcs. Kax r43BecrHo, He3HaHr,re 3aKoHa He ocso6oxAaer or orBercrBeHHocrl4.

Kporr,re roro, Bo3HHKaer Borrpoc, pe€Lnv3ylorcs na Synxqvv ilpaB4 ecJII4 6rtro

vcKa)KeHo Boc[pr4{Tr4e vrrur 4e$exrno oco3HaHo npaBoBoe rrpeAfir4casue? Belr

rloMlrMo npaBoMepHofo rroBeAeHnr cyulecTByeT h AeBI4aHTHoe, oTKpoBeHHo

Kpr4Mr4HanbHoe, ecrb 3noynorpe6resne npaBoM v o6texrusHo tlporl4BorlpaBHoe

rroBeAeHr,re. Vl n zrux cnyqarx qepe3 pa3nr4rlHble MexaHI43MbI rlpaBo Bce paBHo

npLrBoAr4T o6ulecrneHHbre orHorrreHnfr K eAr4HoMy 3HaMeHareJIIo, T.e. BbIrIoJIHfler

cBoro ocHoBHyIo Qynxquro.

flpe4cranrrnercfl, Lrro B rrpeAnaraeMyrc KoHcrpyKIII4ro peaJlla3a\uu $ynxunfr

rrpaBa AoJIXHbT 6rrrr 3€Lrro)KeHbI 6onee rn6xue 3JIeMeHTbI.

4. B xa.{ecrBe rrpeAroxesufi ro orrrr4Mprcarryrv pa6orrr MexaH[3Ma rpaBoBoro

no:4eficrnur, AnccepraHT [peAnaraer coBeprueHcTBoBaHue [poueccoB

rrpaBorBoprrecrBa v rrpaBonpuMeHeHnt (crp.l52-I54). OAuaxo cneAyer

rlpeArroJroxr4Tb, rrro oAHI4M v3 Hau6olee eQ$exrHnnux cpeAcrB

coBeprxeHcrBoBaHr,rfl MexaHr,r3Ma rrpaBoBoro so:Aeftcrst,ts Bblcrynaer tuHpoKoe

BHeApeHlre B o6ulecrseHHyro [paKTrrKy ocHoB rlpaBoBoro rlpocBeuleHl4fl,

ocyqecrBneHue npaBoBor4 rpolrafaHAbr, p€t3BI4TI4e u IIoBbIIrIeHI4s KaqecTBa

ropr4Aur{ecKoro o6pa:oeasus. I4vreHHo 3TH 3JIeMeHTbI caMbIM HerIocpeAcrBeHHbIM

o6pa:orr,r oK€BbrBaror Brr4qHr,re KaK Ha BHyrpeHHue, co3HareJlbHble ycraHoBKI4

vH1.z.BprroB, TaK v Ha vx noBeAeHl,le B npaBonofi c$epe.

O4naxo, yKa3aHHbre B Hacroq[IeM or3brBe 3aMeqaHl.,Lf,, rlpeAnoxeHl4t vr

[oxeraHr4q He Brr4.rrror Ha o6qyro [oJrox{r4TenbHylo oIIeHKy Al4ccepralrl4oHHoro

r4ccneAoBaHr4fl. A. B. KoHcrauruuonoft, a JIHIub uo6yx4aror K AHcKyccLIH pl
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rlpoAonxeHHlo HayrIHbIX I4ccneAoBailvrr4 B I436paHHoM Ar4ccepraHToM HanpaBneHHH
HayrIHbIX IO?ICKOB.

luccepra[u'. A. B. Ko'craurunonofi flBrrflercfl caMocrof,TeJrbHbrM.
3AKOHI{EHHbIM H ayr{ H o- K na.n u Q r.r xarlr4 oH HbrM rrpoH3BeAeHr,reM, BHOCTUIT4M

cyrlecrBenurtft BKnar n paspa6orKy oAnofi I43 cyqecrBeHHbrx npo6nevr reoprdr,r

rrpaBa.

I4sroNeHnoe no3BoJrrer yrBepxAarb, rrro onnoH4pyeMa.fl Auccepra\vy
orBeqaer BceM rrpeAbrBnreMbrM rpe60naru4rM K pa60rarvr raKofo poAa, a ee aBTOp _
AnHa BnaAnuupoBHa KoucraHu4HoBa 3acnyxr4Baer [pucBoeHr4r racxorvroft crerreHr,i
KaHAUrara rcpvAWIeCKI4x HayI( ro creuu€urbHocrr4 12.00.01 - reopn, u vrcropufl
rrpaBa 14 focyAapcrBa; vcropufl yueruufi o [paBe H rocy.qapcrBe.
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