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Ha arlropeQepar Auccep"I'aqur A.C. CrcyAapIIona

<<YcnaorpeHHe B upouecce peaJII{3auI{r{ IlpaB, cno(loll

u o6nratruocleii rpa)KAaH (r'r ux o6r'e/lunelttlii)>>,

n peAc.raB.nen rroii Ha conc KaH ne y.rerrofr c-r'elren n Ka HA I{AaTa rupHAH qecKl'lx HayI(

(cneuua.nbHocrr, 12.00.01 - Teopuq H Hcropun rIpaBa Ir rocyAapcrBa; Hcropntl
y.reHufi o flpaBe r{ t'ocyAapclee).

tlerq6nucrc, 2014.

I4ccireAonaHHe Arrercel Ccpr-cennva ClrcylrapltoBa Itpe1c'l'aB,rsc'l' co6on c 'l'tl'lxt't

3peHgq aKTyaJrbHocrn 14 3HaqHMoclh pe[raeMbrx npo6tteM Ba)Kl'tyto l't Boc'l'pe6onarluyxl

B coBpeMeuuofi rlayKe pa6o'ry o6ulereoperl4qecKOro xapaKrepa.

B ropngraqecxofr HayKe HccJreAonaHne npo6"rtenalt ycMo'rpetwttt B Ilpalle HMcc'l'

olpeAeJIegHLIc Hayqubte rpa/rt4uqt4, I'JI?BIIlrM o6pa:ov, KacaK)tttt4ecfl H3ytlcllHtl ')l'ol'o

Bonpoca B c$epe AeflTeJrbHocrr4 upaBo[puMeHHTeJIbFIbIX opraHoB v, I] Llac'l'lloc'l'H.

cyAe6nbrx opraFroB (nanpnuep, A. Eapax H ero pa6ola o cyAefrcKoM ycMorpeurln).

Buecre c reM, npo6nerraaruKa (ycMorpeHufl>> B KaqecrBe o6ueilpaBoBoro $eHorraeHa.

xapaKTepH3yrouero aK'r'r4nr{oe orrroureHHe cy6t,en'oll K npaBy KaK cpeAc'l'By,

rrpeAocraBnflIouleMy cfler(Tp rrpaBoBr,rx Bo3MoxHoc'tefr v antbrepHarnB I]paBOBoro

noBeAeHr,rq, cso6oAa nlr6opa cpeAu Koropr,Ix Fleo6xo/(I4Moro Bapuallra peurv3arrt4vl

3ABVTCyT OT CaMHX yqacTHr4KoB [paBOBOfo flpocTpaHcTBa, eilte I{e c'l'al{ol]HJlilcl'

npeAMeroM rcpuAur{ecKr4x r,rccJreAoBarntrt. I lo :roii npt4tlnHe Hayqlloe c'rpeMJlerluc

npoBecrr4 Teoperr4qecKoe ocMbtcJleune npo6JIeMbI (ycMorpeHl4fl B IIpaBe)) HMetlllo Il

TaKoM KoHTeKcre tBJrrercr o[paBAaHHbIM H BbI3bIBa[oilII4M 3Bpl,Icrur{ecrcufr HllTcpcc.

O6rqe.reopeT'uqecKar H sMeore c 'reM BIIoJII{e 3aMe'rlIat IIpaK'l'l4qecKatl

HarrpaBnel{HocTb AI4CCepraurl14 rIOATBepXAaerct

3aAar{aMI4 r4ccneAoBaTenbcKofo n JI aHa :

c(ropuylHpoBaHHbIM14 allroPoM

- c$oprr.lrapoBa'fb rrpeAcTaBJIeI{He o6 ycllorperlHH B Ilpollecce peanH3alU4I4 IIpaBa'

npeAnoxgl'b aBl'opcKoe onpe,rlcrer-rHe n3yqaeMofr npanonola xalet'opl4l4, - pacKpbl'l l,

oco6eHHocrr4 ycMo'rpeHlrr npr4 He[ocpeAcrBeHHofi pea.nv3a;J.uv IIpaBa rpaxAaHaMv v

Vx o6te4uHeHHtMI4; H3yt{I4Tb oco6eHuocru ycMoTpeHHt B IIelicTIlHtX opraIIOl}

ny6nraur-rofi n.nac'ru rpI4 IlpHMeI{eLI1414 IlpaBa u l\P- (c. 6).



Cle4yr rlocraBJlesuofi qenv v peilrafi cBr3aHHbre c ee Aoclnxer{ueM 3al\avl,

I4C[Onb3yt aAeI(BaTHbIe HCCJIe/lOBa'renbCI(He npHeMLI u Mel'OllI)I, aBTOp /rloKa3al'eJlLIIo

nOCTynl4pye'l' OCIIOllllble lIHcCep'l'a|{HOIttll)lC IIOJIO)KCII14tl 14 l]l,lllollbl, pacKpl)lllalolllHC

npeAMeT HayqHO|o HCCJre/_loBa],lufl .

Tax, antop orpeAeJlter rIoHtT'LIe ycJ\4ompeHufl 6 nporlecce p€dtLlu3aeuu. hpa6a r{aK

3aKpenneHHoil 6 HopMamuzHo-pezyr,TflmltlHbtx cpedcmsax ceo6odut 6bt6opa c)t6t ercmoe

npu peuteHult KottKpemHoi:o t<lpudu,tec'Ko,'o de.tu (rsonpoca) B pa.\rK(:tx ttrtdueurh'Lt.tbuo,,o

npa6o6o?o pe?ynupo1aHufl 6 Llerfl.x eQQercmuzHoit u 1naaonputrmHoil dnn nu,tuocmu

opzaHusoLluu u HenocpedcmBeHHoeo ocyulecm6reHun npaz, c6060d. ucnoJtHeHufl

o1nsauuocme;t u co6nndeHufl 3anpemo6 (e. l5-16). 'I'arnv o6pa:orrr, HccneAoB?]'eJrr,

cBt3blBaer 3Tor' [poqecc co cBo6o,qofr nr,r6opa B rrpar]oBofi crfepe Kar( cyrUr{oc'r'Lro-

co,{epxareJlbublM acrleKl'oM ycMorpeHr4fl Kar( KoMnlleKcHoro frpaBoBolo $enovcrra,

KOTOpbIM OXBaTblBaeTCt W Aet'l'CJIbIIOC'fl) Jlllll, IIaAeJIellrlblX IOpl4/thr-lCCl(Oli

KoMnereHur4efi (fipanonpnMeHprrenefr), u rcpr4Ar4qecKh :]rraqr,rMbre ,,qefic'l'Br4rr fpax(,r(arr

(rax o6te4HHeHI{Ll) - He3aBI,IcI4MbIX yr{acrHr4KoB couuaJrrrrro-rrp?BoBoro upocrpauc'rna.

Znrepec [pe/{craBrte]' npoBOlIHMar no nlopoil rraBc pa6orr,r xapaK'fepr4c'r'Hr(a

ycMorpeH[fl B npoqecce HerocpeAcl'BeHrrofr peaJru3arlr4w fipaBa r4HAVtlvAaMH (r{ vx

o6reAuHer-rr4rrMr,r), B paMKax r(oropoi.i aBTop raKxe nbrcrpar.rBact'lleQurrr4ru4ro nourn'r.rr

ycMoTpeH[fl rrpu HerlocpeAcrneunofi pe€Lnr{3aqw ilpaBa, onpeAenfleT v aHanv3vpygr

Qopnrr AaHHoro ycMorpeHar, ero o6r,ex'rnnHr,re 14 cy6rexrHBFrbre ilpeAelru (c. l6-20).

B rcaqecrBe noJ'IoxI4TeJILIIoro MoMeura pa6orbl cneAycl' o'[Me'lr4'r'r, cHCl'cMIILIC

KpnTepr4r4, B coorltercrBnn c Kol'opbtMH rreo6xo/taMo ocyqecrBJlrrr, ycMot'penuc IIpH

opfaHu3arlr4H ocytqecTBJreHr4r [paB, cBo6oA 14 I4cnoJrHeH:/lfl o6gganuocrefi fpa)KLaHaMV

co cropout,r opraHoB ny6luvHofr BJIac-rH vrIIkr raK H&3btBoeMble npc/IeJILt

[paBonpprMeH14'r'cJIr,Hofo ycMoTpeHr,rt, K KoTopbIM aBTop o1'FIOCH'I': 'tpe6oBall]{tl

rrpaBo3aKorrrroc'fu, Ao6pocoBec'uiocl'u H pa3yMI{oc'rll, cupaBc/lJIhBOc't'h; ttpaeottot'i

orrbrr (c.25-26).

flracceprarrwr4, vr oro BHAHo H3 aBTope$epara, flpl'lcytq?I I4 Apyrue I4HTepecHble

aCIIeKTbI, XapaI(TepH3yIOUII4e ee KaI( /{OCTaTOql{O Opl4I'I4I{anbIlOe U CaMocl'Ot'l'ejll,tloc

I



r4ccJreAoBaHne, BHocrrulee cBofi BKJTaA B Teope'r'r4Ko-npaBo.By[o HayKy. Bnaecle c 'l'eM.

MO)I(HO BbICKa3arb H HeKO'I'Opbre no)I(eJlalil4t, peKOMeWlal\uu.

Bo-nepnux, rrpu pacKpr,r'ruu rrpo6reMbr ycMorperrur ts KorrrcKci'e Hc roJIbKo KaK

Synxuun H rrpeporaruBbr ny6ruvHoi,t srractu, Ho 14 rarc Soprrabr BbrpaxeH:afl cso6oAl't

r{acrHbrx JII4q, cJreAoBaJIo no4po6nee ocrarroBr4Tbcr Ha paccMo'rper{r4r4 coornorucnutl

rroHtrl4t (ycMorpeHue B npaBe) c raKHMI4 cMexrrbrMH trBrerrntMl4 KaK <cy6r,ercrHBIIoc

IrpaBo)), (AHcn03HTHBHOCTb B ftpaBe)), (ilpauoBafl aK'il4uHoc'Ib)), KoTopble ]'aK)I(c

rlpeAnonaraK)'r' ocyuec't'BJreHHe FreKoero oc<>3r{arrHoro 14 cBo6oAr{oro nsr6opa

BapuaHToB npaBoBofo rroBe/IeH Hr.

Bo-nropux, aBTop foBopr.rr o 't'oM, r{T'o ycMolpeHne /{onxr{o ocytrtec'rnJrrll'r,cr rl

coorBercrBrll{ c npaBoBbrMr,r lto3rrur4rMH, nrrpa6o'ra}rHr,rMH r} xoltc

npaBonpI4MeHHTeJIbHofr [paKTLrKvr (c. 26). Borrpoc: B r(aKofr Mepe 3To coorHocr4Tcr co

cBo6oAofi nrr6opa KaK xapaK'repHbrM npH3HaKoM ycMorpeHr4r n npaBe, rco'ropr,ui

coAep)r(r4Tcr B aBTopcr(oM onpeAeneuuu?

OAnaxo BbrcKa3aHHbre 3aMeqaHuq vr cyxAeHr,rq HMercT B ocHoBHoM

Ancr(yccuoHHyrc rtpnpoAy pr He orpaxarcr'cq Ha o6ruer,r noJroxu'rerruoli ouerrKc

Ancceprauuor*rofr pa6o'ru. Anlop noAorrreJr K ocBerrleHurc rrpo6reurr ycMolpennrr rl

npaBe c no3l4unH conpeMel{Hor-o ropr4/lr4qecKolo MbrrrrJrerrnfl. OcHosHbre noJroxerrHt

I4ccneAoBaHVr npoIUnH anpo6arlraro n Qoprure HayqHbrx ny6ruxaur,rfi. AnlopeSepar

oTpaxaeT pe3yn bTaT br rrpo Be/{eH Hof o H ccn e/Io B aHVfl .

!uccepralll4oHHoe r4ccneAoBaHkre orBeqaer r(pH'repr4sM Teoperuqecxofr t4

rrpaKTr4qecxofr 3HaquMocrr4, ApyrhM rrpeAbrBn.fleMblM rpe6onarlarv, a er-o aBTop,

Cxy.uapnon Arcxcefr Cepreenuv, 3acnylr(HBaer rpH CHOH CTCNEI-IH

KaHAr4Aara ropr4At4qecKr4x Hayr( rro crreur4a"nlHoclu I 2. \cropur rrpaBa

H focyAapcTBa, o rrpaBe H focy

rocy,rtapc-t r:ctr rrr.r ii
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