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Yeasnounck, 2014.

Uccnenosanue Anekces Cepreesuua CKy/aapHOBA HPEACTABIACT COOOH ¢ TOUKH
3pEeHMs AKTYaILHOCTH M 3HAYMMOCTH PELIAEMBbIX 1pOOJIEM BaXKHYIO H BOCTPEOOBAHHYIO
B COBPEMEHHOM HayKe padoTy 00LIEeTeOPETUYECKOro XapaKTepa.

B 1opuaryeckoil HayKke Mccie0BaHue MpoOsieMbl YCMOTPEHHs B TIpaBe umect
onpeielieHHbIC HAYYHbIC TPAJMLMH, [JIaBHLIM 00pa3soM, KacaloLMecs U3yueHus HToro
Borpoca B chepe JeATeIbHOCTH NPABONPUMEHHUTEIBHBIX OPraHoB H, B 4aCTHOCTH,
cyne6HbIX opranos (Hampumep, A. bapak u ero padora o Cy/JeHCKOM YCMOTPEHHUH).
BuMmecte ¢ Tem, npobieMaTHKa «yCMOTPEHHs» B KadecTBe OOLIENpPaBOBOro (peHoMeHa,
XapaKTEePU3yIOLIEro aKTHBHOE OTHOLIEHME CYOBEKTOB K MpaBy Kak Cpe/CTBY,
TIPEJOCTABISIFOIIEMY CITEKTP [PaBOBBIX BO3MOXHOCTEH K allbTEPHATHB T1PpAaBOBOIO
MoBeJieHUsl, cBoOOa BLIOOpA CPe/i KOTOPLIX HEOOXOJMMOro BapHaHTa peaju3alru
3aBUCUT OT CaMHX YYAaCTHMKOB IMPABOBOIO IMPOCTPAHCTBA, €Hle HE CTaHOBHJIACH
MpeMETOM FOPUANYECKHX HccienoBaHui. [1o 9Toi npuvnmHe Hay4yHOe CTPEMJICHMC
IPOBECTH TEOPETHYECKOE OCMBICIEHHE NPOOJEMbl «YCMOTPEHHs B MPABe» MMCHHO B
TAKOM KOHTEKCTE SIBJISICTCS ONPAB/IaHHBIM ¥ BbI3BIBAIOLIMM IBPUCTUYCCKUI HHTEPEC.

OO6mereopeTryueckas M BMecTe € TE€M BIOJHE 3amMeTHas [PAKTHYCCKas
HAIPABIEHHOCTh  JMCCEPTALUU  MOJTBEPXKIAETCS  CHOPMYIUPOBAHHBIMU - aBTOPOM
3aJlayaMH1 UCCIIe/IOBATENIHLCKOrO IlaHa:

— chopMHpOBATH TIpE/ICTaBIeHHE 00 YCMOTPEHHH B [IPOIIECCE peann3alini npasa,
MPeIoKUTL aBTOPCKOE OMpe/IeieHUe M3yuaeMOn MpaBOBOM KAaTEropuu; — packphITh
0COOEHHOCTH YCMOTPEHHUS MPH HENOCPEICTBEHHOW pealn3aluuy 1pasa rpaxaaHamMmu u

X O6'b€III/IHeHI/IHMI/l; — H3YYUTH 0COOEHHOCTH YCMOTpPEHUS B JIEUCTBUSX opraHosB

nyOIMYHOM BIACTH NIPY TIPUMEHEHUH Hpasa 1 Jip. (¢. 6).



Cneyst mocTaBIeHHOR Lesid W pellias CBA3aHHbIE C ee JIOCTHIKEHMEM 3ajiavH,
MCITOJIB3YSl a/ICKBATHBIC HCCIIC/IOBATENLCKHE MPUEMbI U METO/Ibl, aBTOP JIOKA3aTeNILHO
NOCTYJIMPYET OCHOBHBIC JIMCCEPTALMOUHBIC OJIOKCHHUS M BBIBOJIbI, PACKPLIBAIOIMC
IIpeIMET HAYYHOI'0 UCCIIe10BaAHMS.

Taxk, aBrop onpeenser NOHATHE yemompenus 6 npoyecce peaiusayuu npasd Kak
3AKPENIEHHOU 6 HOPMAMUBHO-PESYIAMUBHBIX CPEOCMEax c60000bl 8b160PA CVOLEKIMOE
npu peueHut KOHKPemuo2o 1opuouieckoco 0eld (60npoca) 6 pamrkax unousuUOVaibHO O
npasosoco pezynuposanus 6 yeuiax 3¢@ekmueHol u O1aconpusmHol O IUYHOCIU
OpeaHu3ayuu U HENnOCPeOCmMECHHO20 OCYWEeCMEIeHUA Nnpas, 60600, UCNOIHEHU
obazannocmetl u cobnodenus sanpemos (c. 15-16). Takum obpazoM, Hccliel0BaTelb
CBSI3BIBAET ITOT TMPOLECC CO CBOOOJOH BbIOOpa B 1IPaBOBOM cdepe Kak CyIHOCTHO-
CoJIepXKaTe/IbHbIM aCIEKTOM YCMOTPEHHMsl KaK KOMIUIEKCHOIO TpaBoBOro (heHoMeHa,
KOTOPBIM ~ OXBATBIBACTCS W JICATECILHOCTL  JIMIL,  HAJICJICHHBIX  IOPUMUYCCKON
KOMIICTCHIIMEH ([IPABONMPHUMEHUTENEH), U OPUJIMYECKH 3HAYUMbIe JIEHCTBHs Ipax/iai
(MX 0ObeTMHENMH ) — HE3aBUCUMBIX YYACTHUKOB COLIMAJILHO-TIPABOBOIO IIPOCTPAHCTRA.

MHuTepec npejcTaBisier MpoBOMMas BO BTOPOH riiaBe paboThl XapakTepucTHKa
YCMOTPEHMsI B IPOLECCE HENOCPEACTBEHHON pealiM3alliu IpaBa WHAMBHJIAMU (M UX
O0OBEIMHEHUSIMU ), B PAMKaX KOTOPOW aBTOP TAKKE BHICTpAMBACT JIE(PUHUIIMIO TTOHSTHS
YCMOTPEHHMS NIPU HEINMOCPEACTBEHHOW peanu3alliu IpaBa, OorpejessieT U aHaJu3upyer
(GopMBI JAHHOTO YCMOTPEHHUS], €ro 00BEKTUBHBIE U CYOBEKTHUBHBIE Tipejiedinl (¢. 16-20).

B kadecTBe MOJIOKUTEILHOIO MOMEHTA paboThbl Clle/lyeT OTMETUTh CUCTEMHBIC
KPUTEPUH, B COOTBETCTBUM C KOTOPBIMH HEOOXO/IMMO OCYILIECTBISATh YCMOTPEHHUE TIPH
OpraHu3alyy OCYIECTBICHUS [1paB, CBOOO U UCIIOIHEHUs 00SA3aHHOCTEN rpax/1aHamMu
CO CTOpPOHBbI OpraHoB MyOJMYHOM BJIACTM WM TaK Ha3bIBaeMble  TIPCICIIbI
[PaBONPUMEHUTEIBHOIO  YCMOTPEHHS, K KOTOPBIM aBTOpP OTHOCHT: TpeOOBaHMSI
NPaBO3aKOHHOCTH, JO0OPOCOBECTHOCTH M PA3YMHOCTH, CHPABEILIMBOCTH, HPABOBO
OIBIT (C. 25-26).

Jluccepralyu, U 9TO BUJIHO M3 aBTopedepara, MPUCYIU U JAPYIHe MHTEPECHBIC

ACIIEKThI, XapakKTepu3yroumure €€ Kak J0CTaTO4HO OpPUI'MHAJIBHOC W CaMOCTOSTC/IBHOC



MCClie/IoBaHKle, BHOCSIIEE CBOM BKJIQJl B TEOPETUMKO-IIPABOBYIO HayKy. Bmecre ¢ Tem
MO’KHO BBICKA3aTh U HEKOTOPbBIE [MOKEIaHMUs, PEKOMEH/1allU K.

Bo-niepBbIX, 1pU pacKpbITUU 11POOJIEMbl YCMOTPEHUS B KOHTCKCTE HE TOJBKO KaK
(GYHKIMHA U IPEepOraTuBbl MyOJIMYHON BJIACTH, HO U KaK (HOPMbI BbIPAKEHHUsI CBOOO/IbI
YaCTHBIX JIMIL, CJIEJA0BAIO I10JIpOOHEE OCTAHOBUTHLCS HA PACCMOTPEHHUH COOTHOLLCHMS
TIOHSITHST «YCMOTPEHHUE B ITPaBe» ¢ TAKUMHU CMEKHBIMH SIBJICHUSAMH KaK «CYyOBEKTUBHOC
[paBo», <JMCIO3UTUBHOCTH B [pPaBe», «IIPaBOBasi AKTUBHOCTb», KOTOpbIC TaKKE
MPeAIoNaraloT  OCYIIECTBICHUE HEKOCI'0  OCO3HAHHOIO M CBOOOJHOIO  BbIOOpA
BapUaHTOB MIPABOBOIO MOBE/ICHHUSI.

Bo-BTOpBIX, aBTOpP rOBOPUT O TOM, YTO YCMOTPEHHUE JIOJKHO OCYIIECTBISITHCS B
COOTBETCTBUH c NIPaBOBBIMU  TO3ULIUSIMH, BbIpaOOTaHHBIMU B X0JI¢
[IPaBONPUMEHHUTEILHOW MPAaKTUKHU (c. 26). Bonpoc: B Kakol Mepe 2TO COOTHOCHUTCS CO
cBO0OJIOM BBIOOpA KaK XapaKTepHbIM NPU3HAKOM YCMOTPEHHs B IpaBe, KOTOPHIH
COJIEPKUTCSI B ABTOPCKOM OIpe/IeJIeHUH?

OnHako BbICKa3aHHblE 3aMeyaHWss M CYKJIEHUS HMEIOT B  OCHOBHOM
JIUCKYCCHOHHYIO IIPUPOJY M HE OTPaxaloTcss Ha OO0lIed IOJIOKUTEILHON OLEHKE
JIUCCEPTAITMOHHON pabOThI. ABTOp TMOJIOLIE) K OCBEIIEHUIO Mpo0JIeMbl YCMOTPCHHUS B
npaBe ¢ MO3ULMUU COBPEMEHHOIO HOPUJAMYECKOIO MbllUIeHUSI. OCHOBHbIC T0JIOKEHHUS
MCCIIE0BAHMSI NPOLUIK anpodaiuio B GopMe HayuHbIX IyOiukaimi. ABropedepar
OTPaXXaeT Pe3yJIbTaThbl IIPOBEJIEHHOI0 UCCIIET0BAHMUSI.

JluccepralluOHHOE  MCCIIEJIOBAaHUE OTBEYACT KPUTEPUSIM TEOPETUYECKOU U
IPaKTUYECKOW 3HAYUMMOCTH, JIPYTMM [Pe/IbSBASEMbIM TpeOOBAHUSIM, a €ro aBTop,
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